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Court of Appeals of the District of Columbia. 


No. 3123. 

Morris Singer, etc., Appellant, 
vs. 

Raymond L. Church et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 57712. 

Raymond L. Church and Glen M. Harvey, Co-partners Doing 
Business under the Name and Style of R. L. Church k Company, 
Plaintiffs, 

vs. 

Morris Singer, Trading under the Name of Morris Singer & 

Company, Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 
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1 Particulars of Demand. 

Filed February 8 1915. 

«. 7 

In the Supreme Court of the District of Columbia. 

At Law. No. 57712. 

Raymond L. Church and Glen M. Harvey, Co-partners Doing 
Business under the Name and Style of R. L. Church A Company, 
Plaintiffs, 

vs. 

Morris Singer, Trading under the Name of Morris Singer & 

Company, Defendant. 


Skaneateles, N. Y., Aug. 14, 1914. 

Mr. Morris Singer to R. L. Church <k Co., Dr., shippers of haled 
hay and straw, grain, cabbage, apples, potatoes, and manufacturers 
of evaporated apples. 


Jan. 10.25,040 ll>s. Cab. (d) $31 Per ton Ioa* Freight.. 
Deducting amount received from reside. 


330 77 
38 98 


Balance Due 


291 79 


Memorandum. 

January 22, 1915.—Judgment, in Municipal Court, for defendant 
for costs. 

2 Notice of Appeal. 

Filed February 8, 1915. 

******* 

To Tepper & Gusack, Att’ys for Defendant: 

You are hereby notified that we this 28th day of January A. D. 
1915 note an appeal from the judgment rendered in the above- 
entitled cause, and that we shall on the 29th day of January, A. D. 
1915, at the hour of 10 o’clock A. M., at the office of the Clerk of 
said Court, offer Illinois Surety Company, local office Colorado 
Building, 14th & G Sts. N. W., Washington, D. C., as surety on 
the undertaking to be entered into herein. 

SHINN & OWEN, 
Attorneys for Plaintiffs. 

We consent to approval of the above undertaking without notice 
to us. 

TEPPER & GUSACK, 

Att’ys for Defendant. 
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Undertaking on Appeal. 

Filed February 8, 1915. 

******* 

The plaintiffs desiring to appeal from the judgment rendered 
against plaintiffs in the above-entitled cause, on the 13th day of 
January, 1915, to the Supremo Court of the District of Columbia 
and Illinois Surety Company their surety hereby appearing and 
submitting to the jurisdiction of the said Supreme Court, 
3 undertake, jointly and severally, to satisfy and pay whatever 
final judgment may be recovered in the said Court, against 
said Raymond L. Church and Glen M. Haney, which judgment 
they agree may i>e entered against them jointly, or either of them 
separately in this case. 

Given under our hands this 29th dav of January. 1915. 

•- * 

GLENN M. HARVEY. 

R. L. CHURCH. 

ILLINOIS SURETY COMPANY, [seal.] 

B. E. HERMANN, 

A tt’y-in-Faet. 


A pi ►roved January 29, 1915. 

M. M. DOYLE, 

Judge. 


Memorandum. 

January 17, 1917.—Verdict for Plaintiff for $291.79 and interest 
from January 10, 1914. 


Supreme Court of the District of Columbia. 

Thursday, Februarv 1st, 1917. 

7 t/ 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice presiding. 

******* 

Before Judge McCoy. 

It appearing that under Rule of Court, judgment on verdict should 
be entered herein, it is so ordered. Wherefore it is consid- 
4 ered that the plaintiff herein recover of the defendant the 
sum of Two Hundred Ninety-one and 79/100 Dollars 
($291.79). with interest, thereon from January 10th. 1914. and 
costs of suit to be taxed by the clerk and have execution thereof. 
From the foregoing the defendant by his attorneys of record in 
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the presence of attorneys for plaintiff, in open court, notes an appeal 
to the Court of Appeals; whereupon, the penalty of a bond to operate 
as a Supersedeas is hereby fixed in the sum of Six Hundred Dollars 
($(>00.00), or for costs in the sum of One Hundred Dollars. 


Memoranda. 

February 0, 1917.—Appeal bond approved and filed. 

March 3, 1917.—Time to submit Hill of Exceptions extended to, 
and including, April 1, 1917, and to file Transcript of Record to, 
and including, April 15, 1917. 

March 27, 1917.—Time to submit Rill of Exceptions extended to, 
and including, May 1, 1917, and to file Transcript of Record to, 
and including, May 21, 1917. 

April 2(>, 1917.—Time to submit Rill of Exceptions ex- 
5 tended to, and including, July 1, 1917, and to file Transcript 
of Record to, and including, July 20, 1917. 

June 10, 1917.—Rill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, June 28th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

By Judge McCoy. 

The bill of exceptions taken at the trial of this cause, is now 
hereby signed and made of record nunc pro tunc. 


Assignments of Error. 

Filed July 3, 1917. 

******* 

1. The Court erred in admitting in evidence, over the objection 
and exception of the defendant, portion of the letter from J. C. Er- 
good to plaintiff, dated January 28, 1914. 

2. The Court erred in overruling defendant’s motion for a directed 
verdict in his favor at the conclusion of the testimony of all the 
witnesses. 

3. The Court erred in rejecting all the prayers of the defendant, 
offered separately and not in a group. This assignment being also 

separately made. 

0 4. The Court erred in ruling that Ergood was nobody’s 

agent in the transaction between plaintiff and defendant and 
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that a merchandise broker is not the agent for the party he sells for. 

5. The Court erred in refusing defendant's specially requested in¬ 
struction, at the conclusion of the Court’s instructions, that notice 
to J. C. Ergood in this case of the rejection of the cabbage was notice 
to the plaintiff himself. 

b. The Court erred in instructing the jury that it was incumbent 
on the defendant in this case to give direct notice to the plaintiff of 
the rejection of the cabbage. 

TEPPER<feGUSACK, 
Attorneys for Defendant. 


Designation of Record. 

Filed July 0, 1917. 

******* 

The Clerk will please include in the Record on Appeal herein 
the following: 

1. Particulars of demand. 

2. Judgment in Municipal Court. 

3. Notice of Appeal. 

4. Undertaking on Appeal. 

5. Verdict. 

(>. Mem. Bill of exceptions submitted. 

7. Mem. Bill of exceptions settled. 

8. Judgment. 

9. Appeal in open Court. 

7 10. Bond a< supersedeas fixed at $000. 

11. Bond filed. 

1*2. Extensions to April 1 and April 15, 1917. 

13. Extensions to May 1st and May 21 st, 1917. 

14. Extensions to July 1st and July 20, 1917. 

15. Assignment of errors. 

10. This designation.' 

Mr. George C. Shinn. Attorney for Plaintiffs: 

Take notice that on this 0th day of .July, 1917, we have filed with 
the Clerk a de-Ignation for record of which the accompanying is 
a true copy. The designation is given now to avoid delay. It can¬ 
not l>e fnily complied with until after the Bill of exceptions has 
been settled. 

TEPPER & GUSACK, 
Attorneys for Defendant. 


8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
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both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 57712 at Law. wherein Ray¬ 
mond L. Church et al. are Plaintiffs and Morris Singer, trading 
under the name of Morris Singer Company, is Defendant, as the 
same remains upon the files and of record in said Court. 


In testimony whereof. I hereunto subscribe my 
the seal of said Court, at the City of Washington, 
this 18th day of July, 1017. 


name and affix 
in said District, 


Seal Supreme Court of the District of Columbia. | 


JOHN U. YOUNG, 

Clerk . 


0 


In the Supreme Court of the District of Columbia. 

At Law. No. 57712. 


Raymond L. Church and Others, Trading as R. L. Ciiurcii it Co., 

Plaintiff, 

vs. 

Morris Singer, Trading as Morris Singer & Co., Defendant. 

Bill of Exception*. 

l»e it remembered that the above cause came on for trial on the 
24th day of January. 1017, before Mr. Justice McCoy and a jury, 
Messrs. George C. Shinn and Martin II. Dillon, appearing on be¬ 
half of the plaintiff and Messrs. Joseph L. Tepper and James A. 
Moriarty, appearing on behalf of the defendant. 

Thereupon the plaintiff to maintain the issue on his part, was 
sworn and testified: that he resides at Skaneatcles, X. A., having 
been in the produce business for eight years and purchases produce 
from the surrounding country. Identifies the telegram marked 
Plaintiff's Exhibit 1, received by him Jan. 9, 1014, which plaintiff 
offered in evidence and is of the words following: 


U 


R. L. Church & Co. 

Ship Singer car extra good quality 


cabbage thirty one dollars. 
J. C. & J. L. ERGOOD ” 


Upon receipt of same he immediately confirmed order by letter; 
went out and purchased car of cabbage at $2.>.00 a ton, containing 
25,040 pounds, and delivered same to the railroad company. Next 
he heard aland cabbage was by letter from defendant Singer; which 
plaintiff offered in evidence and is of the words following: 
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10 “Jan. 24, 1914. 

“Messrs. R. L. Church & Company, Skaneateles, N. Y. 

Gentlemen: Your car of cabbage shipped us on Jan. 10, car 
No. M. I). T. X. 11414 is still on track having been rejected by us 
on account of not having come up to our expectations. When 
bought that cabbage from your Mr. Ergood, he only asked $30.00 
]>er ton and we have made him the oiler of $31.00 ourselves for 
first, class goods, but being that same has not proven to he what 
wo bought, we refused to accept it, and have notified Mr. Ergood 
to this effect immediately after examining same. We cannot use 
that cabbage. 

Yours trulv, , 

MORRIS SINGER & CO.” 


Afterwards he corresponded with J. C. Ergood and requested him 
to turn the ear of cabbage over t<> someone else to he sold, and 
thereafter received a statement from the sellers, Lcventhal & Oxen- 
burg, showing that it brought net, exclusive of all expenses, $38.98 
for which he got a check; that was all he realized from the cab¬ 
bage; is suing for the difference between that and the sale price 
amounting to $291.79. 


On cross-examination he testified that he shipped cabbage f. o. b. 
Washington, subject to inspection, with right bv purchaser to reject 
cabbage if not found satisfactory. When he got the order he sent 
a man over to Will Evans about two miles away from his place 
for the cabbage; saw cabbage at the yard previous to this; knew 
that Evans had a car of extra good cabbage. Was present when 
car of cabbage was loaded Jan. 10; was sure he personally inspected 
cabbage—don't think he testified in the Municipal Court that he 


never inspected cabbage, if he did so testify 
memory is just as clear now as it wa< then. 


two years ago, his 
First time he heard 


of any trouble with defendant about cabbage was Jan. 25, in a 


letter from Singer. Sent Bill of Lading with draft to a local bank 


to be taken up by Singer when — was accepted; was not notified that 
draft had not been paid; after receiving Singer’s letter, wired 
11 Ergood on Jan. 27, to ascertain why draft was not paid. Up 
to that time had no word from anybody about cabbage; re¬ 
ceived a communication from Ergood concerning the rejection by 
Singer, but didn’t remember whether it was by letter or by wire; 
received no letter from Singer prior to Jan. 27. Witness was 


asked: 


“Q. By’the way, Ergood was your agent in this city (Washing¬ 
ton) ? 

“A. My broker. 

“Q. Your broker? 

“A. My broker.” 

He further testified he does not know whether he got a wire 


from Ergood before getting letter from Singer; identified letter 
he sent Singer dated Jan. 10, which at the instance of defendant 
was offered in evidence and is of the words following: 
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U 


Skaxeateles, N. Y., Jan. 20, 1914. 


“Morris Singer & Co., Washington, I). C., 

Gentlemen: We have your letter of Jan. 10 referring to ear 
M. I). T. 11414. When your car of cabbage was shipped we went 
out in the yard and picked out the best car we had and forwarded 
same. We understand that you are looking for $1.00 ]>er ton 
off, which no doubt all dealers do on a declining market. We had 
seven cars of cabbage in your city all at once, and you the only 
kicker of the bunch. 

Yours trulv, 

R. L. CHURCH & CO.” 


R. L. C./C», 


I). 


Was not notified by Ergood that Singer wants $1.00 per ton 
off as claimed in the above letter: about a day or two Wfore that 
letter was written to Singer, he instructed Ergood to re-sell car 
of cabbage; went out to railroad yard and picked out best car ot 
cabbage, sent it to Singer; identifies letter of February 5, 1914, 
addressed to the defendant, which at the instance of defendant was 
offered in evidence and is of the words following: 

12 Skaxeateles. X. Y., Feb. 5, 1914. 

“Morris Singer, Washington, D. C. 

Dear Sir: We have evidence showing that you promised to Pike 
this car of cabbage which you refused, also that you claim that you 
could have sold car and made $15.00 on same. Our broker Mr. 
Ergood is handling this car. As soon as he reports sales on this car 
we will sue you for the difference, and he* is going to help us. Kindly 
let us know whether or not you are willing to pay this difference or 
have us proceed. 

Yours trulv, 

R. L. CHURCH & CO.” 

R. L. C./G. V. D. 


Ergood notified him that Singer had inspected and accepted the 
cabbage alxwt two or three days after receiving Singers letter dated 
24th: thinks that notice was bv letter, but is not certain, may have 
l>een by wire. 

On re-direct examination, plaintiff testified that he received notice 
from Ergood after receiving Singer’s letter and identifies a letter re¬ 
ceived from Ergood. which letter plaintiff offered in evidence. 

Thereupon, the following took place: 

“Judge Dillon: I will offer plaintiff’s exhibit No. 7 in evidence. 

“Mr. Topper: Objected to; we only asked him if he received cer¬ 
tain notice and we stopped there. 

“The Court: Did you ask about certain notice? 

“Mr. Tepper: Yes. 

“The Court: T think it mi°ht be better that the letter be shown 
to the witness and then identify it, you offer it in evidence as exhibit 
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so and so and have it marked by the stenographer, then it can go in, 
1 think it better to have it marked, 1 will admit it in evidence. 

4f Mr. Tepper: We note an exception on the ground that this pur¬ 
ports to l>e a letter from one who is, according to the statement of the 
plaintiff, his agent and made without the consent or the presence of 
the defendant, and is a self-serving declaration and cannot be ad¬ 
mitted in evidence. 

“The Court: I overrule the objection on the ground that the de¬ 
fendant, having examined the witness about the contents of the 
documents, having brought out part of the contents of the entire 
paper, can’t stop or prevent an introduction of the entire paper. I 
give you an exception. I will have to tell the jury how much they 
mav consider, after they know what the letter is. 

13 “The Court (after examining the letter): The first para¬ 
graph may be read; the rest of it has nothing to do with the 

examination of the witness.” 

Thereupon Mr. Tepper renewed his exception on the ground 
stated, and the following portion of the letter was read by Judge Dil¬ 
lon to the jury, over the objection and exception of defendant, which 
exception was by the Court duly noted on its minutes. The por¬ 
tion read is of the words following: 

“Jan. 28, 1914. 

“R. L. Church & Co., Skaneateles, N. Y. 

Gentlemen: We regret very much to report to you that this man 
Singer who purchased the car of cabbage and who even accepted the 
same on its arrival, refuses to unload the goods claiming that he has 
bought elsewhere, when you refused to make him an allowance. We 
l>elieve the whole truth of this transaction is that the man has become 
suddenly embarrassed for money, as we understand that there are 
other cars on the track shipped to him that have not been unloaded. 

******* 

J. L. ERGOOD.” 

And the plaintiff to further maintain the issue, called J. C. Ergood 
to the stand who testified: that he is a merchandise broker and re¬ 
sides in Washington, D. C. In 1914 was a member of J. C. & J. L. 
Ergood & Co. who were merchandise brokers. Recalls sending an 
order to R. L. Church, Skaneateles, which order was accepted by them 
and shipped. Produce of this kind is usually shipped “inspection 
allowed”; and Bill of Lading is usually attached to the draft and 
sent to the bank, etc. When he heard that car came in, he saw de¬ 
fendant Singer on La. Ave., on the morning that car arrived; he and 
Singer went down to look at the cabbage, both agreed that it was not 
as good a car as it ought to have been, but Singer said he would take 
it at $30.00 a ton : witness told Singer if he would unload it he would 
get $1.00 a ton off: Singer assured him that he would. Three 

14 or four days later he received a letter or telegram stating that 
car had not been unloaded; wrote Church on Jan. 27, 1914 

(referring to Plaintiff's Exhibit 7). Remembers it was extra good 
cabbage or fancy cabbage that was ordered; several days after car 

2—3123 * 
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was here, he heard from Church; Jan. 25 or 26 was first time he 
heard that ear had been turned down; sometime after that he turned 
car over to Leventhal for sale. 

On cross-examination, he testified that Singer notified him in front 
of Singer’s place, 013 La. Ave., N. W., that cabbage came in while he, 
witness, was there on business: Singer did not tell him he had ex¬ 
amined car; he suggested on the morning of Jan. 14, that he and 
Singer go over and see cabbage, and they went over and examined the 
cabbage. Singer was the first one to talk alx»iit the quality and said, 
“Ergood, this is not a fancy car of cabbage, 1 ordered a fancy car of 
cabbage.” Witness said it was a choice car. Fancy car of cabbage 
would l>e firm and green, green heads and uniform in size; choice car 
of cabbage is when the season advances the color changes to green 
and light, and there might be a few defects on the leaves on the out¬ 
side, probably five per cent would be affected—few heads were on top 
of the car and got more exposed, that would lead it to l>e taken for 
anything but a fancy car of cabbage. Didn’t remember whether 
they opened any cabbage, but might have; Singer agreed to accept 
cabbage at $30.00 per ton; witness allowed him $1.00 per ton off, 
although he had no authority to change price; made the allowance be¬ 
cause it was a very small amount. Witness is certain that he sug¬ 
gested reducing the price: Singer said he would unload car imme¬ 
diately : that night he wrote to Church asking for permission to make 
allowance; identifies letter marked Plaintiff’s Exhibit 7, as 
In letter he refers to. The reason, he stated in his letter, that 
Singer had unloaded cabbage, is that Singer told him he 
would unload it, and he dismissed it from his mind, and prevsumed 
that he had done so; that is his only explanation for telling Church 
in his letter that Singer had unloaded. Later he saw Singer, at 
Singer’s place, several days after the first conversation regarding the 
cabbage, and told him he was very much surprished that he had not 
unloaded and that Church had given an allowance of $1.00 a ton 
off: Church gave him authority, either by letter or by wire, to allow 
$1.00 a ton off. and he then found out the car had not been un¬ 
loaded; that was a few days after he wrote the letter to Church, Jan. 
28; Singer told him that he would not take ear. Witness did not ask 
Singer for reasons, but wired Church about Jan. 19, that Singer 
would not take ear: immediatelv thereafter Church notified him to 
dispose of the car and — 15 or 20 davs the cabbage was disposed of. 
Does not remember testifying in the Municipal Court that he didn't 
examine cabbage with Singer, or that he saw Singer and Singer told 
him that cabl>age was no good and would not accept it. 

And to further maintain the issue on his part joined, the plaintiff 
called Gilbert Leventhal, who testified that he resides in Washing¬ 
ton, D. C.. and is engaged as a wholesale dealer in fruits and produce; 
sometime in Feb. 1914, a ear of cabbage was turned over to him by 
Mr. Ergood, which was conceded bv the counsel for defendant to be 
the car sent bv plaintiff to defendant, which he sold for the best 
price obtainable on the market; it brought $146.00. and deducting 
drayage and other expenses, remitted to plaintiff $38.98. 
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On cross-examination, he testified that the cabbage was 20 to 24 
days on the track before be got it and it was in very bad condi- 
10 tion at the time of unloading; his business is a few doors 
awav from defendant’s; cabbage bad to l>e trimmed consid¬ 
erably; good cabbage would keep from three to four weeks without 
spoiling, that opinion is based on bis experience of handling one or 

two cars a day for eleven years. 

%/ %/ 


And to further maintain the issue, joined on bis part, plaintiff’s 
counsel read to the jury the deposition of Will Evans, which tended 
to prove that he lives in Sen nett, N. Y., he is 53 years of age; that 
on Jan. 10, 1014, he shipped at the behest of Church & Co., a car of 
extra good quality cabbage which was in first class condition at the 
time of shipment, to M Singer & Co., and he got $25.00 a ton for 
it, which was $1.00 more than market price; and the deposition of 
Harry Prouten was also read and that tended to show that he was 
employed by \\ ill Evans and assisted in loading the cabbage and that 
the cabbage at the time loaded was in first class condition. There¬ 
upon the plaintiff rested. 


A\ hereupon the defendant to maintain his defense in said cause, 
called Hyman Goodman, who testified that he lives at 314 11th 
Street, Southeast; is now employed in a bakery; about three years 
ago he was working for defendant Singer as a salesman and quit 
about in February. \\ hen car of cabbage in question came in, wit¬ 
ness, Singer and a colored fellow bv the name of Rob went over to 
examine the cabbage; took out 15 or 20 heads of cabbage and cut 
them open and found them black on the inside; cabbage was slimy 
on the outside; Ergood was not with them; this was after Singer was 
notified that the cabbage came in; they inspected cabbage on the 
same dav. 

On cross-examination, he testified that he worked for Singer for 
three years and quit about two months after the incident re- 
17 ferred —; is not now in the employ of Singer; car was on the 
track of railroad yard at 12th & Md. Ave. S. W.; has not seen 
car after that. It was about Jan. 13 or 14 when he went down 
there; l>elieves vents of car were open; thinks it was the first time 
Singer went down there in reference to this car; does not remember 
who opened the door, but thinks it was the colored fellow; cabbage 
was slimy and rotten on the outside; t>elieves car was of refrigerator 
kind; witness opened 12-15 or 20 heads of cabbage every one of 
which was black on the inside; the heart was mostly rotten; a few 
of them were solid on top. When witness took up cabbage and 
pressed it, it was slimy; they were solid on top, but after taking a 
few leaves off they were slimy; believes he heard Singer say that it 
was the first time he went there; they went down in a wagon, re¬ 
mained a couple of hours and came back in the same wagon. 

And to further maintain his defense, the defendant called Harry 
Schecter, who testified that he lives at 2036 12th St., N. W.. is a 
salesman for the defendant; was in the employ of Singer, Jan. 1914; 
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left in the month of March of that vear and was awav for about two 
years, but is now again in the employ of Singer. His duties are 
those of salesman, receiving clerk, and shipping clerk; knows J. C. 
Ergood and recalls the transaction with him in regard to car of cab¬ 
bage which came in from Church & Co.; was there when Ergood 
came up to Singer in front of his place about Jan. 13 or 14 and the 
following colloquy took place: Ergood, “Did you examine the cab- 
l>age which came in from Church & Co.; was there when Ergood 
“I don’t think 1 can use the cabbage, you can go into the office and 
get the papers.” Ergood, “Mr. Singer, would you accept the 
IS car of cabbage at a reduction?” Singer, “No, sir, I can't use 
it at any price.” Ergood, “Would you accept at a reason¬ 
able reduction?” Singer, “1 don’t know, I will let you know.” 
Ergood didn’t go with Singer, when Singer went with his driver and 
Goodman to examine the cabbage. 

On cross-examination, he explained that the reason he said Ergood 
didn’t go was because he was there when Ergood called and didn't 
see Ergood go with Singer, but could not tell whether they met else¬ 
where and went to the car:'witness did not follow Singer, when 
Singer was away from the place. 

• 

And the defendant to further maintain his defense, called Albert 
Sugar to the stand who testified that he has l>een in the employ of 
Gill>ert Leventhal for four years: knows the car of cabbage that was 
turned over to Leventhal to l>c sold; was at the railroad yard. 12th 
& Water Sts., when Singer and his colored man and another fellow 
were there examining cabbage; saw the cabbage in car and it was 
slimy; knows Ergood; but didn’t see Ergood with Singer at that time. 
Don’t know how soon after that car of cabbage was turned over to 
Leventhal; has had ten or twelve years’ experience in handling cab¬ 
bage, and if cabbage is in good condition it will last three or four 
weeks in the months of Jan. or Feb., and after three or four weeks 
it will still l»e good and salable. 

On cross-examination, he testified that the Water Street yard is 
on 12th & D Sts. S. W. Inspection of cabbage was made l>etween 
2 or 3 P. M., Jan. 1914; does not remember exact day of the week; 
was sent by Leventhal to examine a car of onions, and passed by car 
in which Singer and two men were; as he passed by he jumped in 
Singer’s wagon; stood right over at the door of the car in which 
cabbage was; didn’t actually go into car but stood right at the 
19 door; didn't go in with Singer into the car, but looked at the 
cabbage and it appeared slimy. Asked what he means by 
slimy, he said, “When cabbage is touched and frozen and when the 
warm weather comes on it becomes slimy.” This is not the only way 
in which it becomes slimy, but that is one of them. If the heart of 
the cabbage is decayed it is also slimy; didn’t know when he went 
there whether or not the vents or air holes were open. 

And to further maintain his defense the defendant called David 
Ceppos, who testified that he has been bookkeeper and salesman for 
Singer for the last four years and knows Ergood, About the 10th of 
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Jan., 1914, Ergood came to Singer’s place of business and said, “Mr. 
Singer, do you want a good car of cabbage?” Singer said, “Yes, I 
would like a good car of cabbage, what is the price?” Ergood said, 
“$30.” Singer asked him who was shipping it and Ergood said, 
“R. L. Church & Co.” Singer said, “I am afraid of Church, he lias 
had too many rejections this year; but 1 need a car of cabbage and 
will pay $31.00 a ton for extra fancy cabbage; T want extra fancy 
cabbage”; Ergood said, “I will try and get you a car,” and the order 
was given. The following morning they continued the order. After 
notice that car was in. witness told Singer to go down and look at it, 
and he did; Ergood didn’t go with Singer to see car of cabbage. 
Ergood came the following morning and Singer told him that the 
cabbage is slimy, and has decayed and rotted leaves. Ergood asked 
Singer, “What are you going to do about it?” and Singer said, “I 
am not going to do anything; go in and get your papers’; that is, 
invoice, draft notice and notice of arrival. Then Ergood said, 

20 “Will you take it at $1.00 per ton less?” and Singer said, “I 
wouldn’t take it at any price, because it is no good.” Then Er¬ 
good stepped aside a little and came back and said, “Do you thing you 
can take it if T give you a rebate?” Singer said, “That all depends”; 
and after a while, “Anyhow, let me know about it.” Ergood went 
away and came back about eight days later; Ergood did not testify 
in the Municipal Court that be went with Singer to examine the 
car of cablmge; lie made no such statement. Potatoes, cabbage and 
onions are the specialties that Singer handles. Good cabbage in 
first, class condition will last three or four months in the winter time. 
When cabbage came the weather was average. 

On cross-examination, be repeated that in winter months in Wash¬ 
ington good cabbage would keep three or four months; heat will 
spoil outside leaves of cabbage, but not the heart; disease will spoil 
the heart but will take a good many days to do it. Witness did not 
see cabbage in question when it came in, but did see it when it was 
taken over by Lcventhal about Feb. 5th. Witness does all corre- 
sponding for the defendant and identifies defendant’s letter of Jan. 
24, 1914. Said he wrote the letter because inquiry was made about 
the matter and as a matter of accommodation answered it. At the 
time when the order was given Ergood was on the sidewalk talking 
to Singer; confirmation of the order was over the phone. 

And the defendant to further maintain his defense, testified in 
his own behalf that Ergood came to his place of business at the 
time in question and said, “Singer, what are you buying today?” 
and he answered, “I am buying anything I can buy in my 

21 line.” Ergood said, “Would you buy a good car of cabbage?” 
Witness said, “How much?” Ergood answered, “$30.00 a 

ton.” Witness asked, “Who will ship it?” Ergood answered, “R. L. 
Church & Co.” Witness said he didn’t believe they had good cabbage 
because they have had too many rejections and said, “I would pay 
$31.00 a ton for a car of good fancy green; it must l>e fancy green, 
because we could not use anything else.” Then Ergood took the 
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order. When cabbage came witness went to examine the cabbage 
with Rol>ert Payne and one of the clerks on the day it came in and 
the cabbage was slimy on top and the heart was pithy. Witness ex¬ 
plained generally that when the weather is dry and the cabbage is 
young it has a |MK>r color, and it begins to overgrow on the top; when 
it is out up the heart is black and it becomes rotten; at the trial in 
the Municipal Court. Ergood did not, to my remembrance, state or 
claim that he went with witness to examine that car of cabbage; told 
Ergood on the first day, ‘*1 did not expect to get such ‘fancy’ cab¬ 
bage”: that he could not use that car of cabbage and asked him to go 
in and get his papers; they (buyers) have nothing to do with the 
consignor, only with the broker, and they give the papers over to the 
broker; Ergood said, “That is all right, I will get the papers when 
I get ready.” Ergood asked him if he would take the cabbage at 
$1.00 per ton off and witness told him that he could not take it. 
When Ergood went away he said. ‘‘If I offer you a big discount, will 
you take it?” and witness said, “1 will not take it.” Witness saw Er¬ 
good about two weeks later, but had no conversation with him about 
this matter. 

On cros^-examimPion. witness testified that his specialties are 
potatoes, onions and cabbage, and has been in the 1 usine^s going 
on seven years: handled about 1900 ears of cabbage from 
’22 New York and not one was rejected; in the months of 
January and February. Danish cabbage would stay good 
for two or three months, dome-tic for five or six weeks. Witness 
raised cabbage when he was a hoy in the old country and handled 
cabbage before he was in the wholesale business, as a grocer, in 
ton loads not in car loads; did not raise any cabbage in this country. 
New York State supplies the majority of the United States with cab¬ 
bage; examined car of cabbage on the first day it arrived. Asked 
whv he took his men along, he answered that he usually takes them 


along, one has to drive and sometimes the ear doors are very hard 
to open and that is why he takes them along with him; he takes his 
men with him all the time. Outside the cabbage was slimy and 
inside the heart was black; suppose that it was kept too long in 
the ear. Slimy condition went through three or four leaves; head 
of cabbage has *2o or JO leaves on it. When cabbage was put 
in the car it must have been slimv or watery; when he saw cabbage 
hero it was watery or slimy; medium cabbage would weigh from 
J to 4 pounds a head; head must be solid: does not expect cabbage 
in January to be as green as in the fall, but it should be nice and 
green; it depends where cabbage is kept as to how quick it changes 
color. The only reason he did not accept cabbage was because it 
was slimy and rotten: if it had been first class cabbage he would 
have accepted it: the reason he referred to cabbage as “defective” 
in letter to Produce Reporting Company and not as “rotten” was 
because that was his way of putting it. On Jan. 14, the market 
did not go down, it was a strong and rising market on cabbage; 
went up and continued to rise pretty nearly all season; at the time 
car in question came in he did not have any cars on the track; 
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that was the only one, lie has only one on the track at a 

23 time; when he sells one he buys another; did not talk to 
Leventhal al>out the sale of this car of cabbage. 

Thereupon the defendant rested. 

Thereupon the plaintiff called .1. 0. Eroood in rebuttal and he 
testified that he didn't remember whether car had been opened 
prior to his going there; there may have been one of Singer’s clerks 
standing around within a few feet distance at the time he was talk¬ 
ing to Singer in front of his place of business, he didn't notice and 
didn’t pay any attention. 

Thereupon the plaintiff took the stand in rebuttal and further 
testified that as a rule cabbage is good for storage about the first 
of November and is placed in a cool place in a barn and that he 
had at that time no cabbage that was slimy. The 

The foregoing contains the substance of all the evidence in the 
case. 

Thereupon the parties rested and defendant moved that the court 
instructed the jury for a verdict in favor of the defendant on the 
following ground: First. No agreement has been established be¬ 
tween plaintiff and defendant inasmuch as agreement for the deliv¬ 
ery of the cabbage at $31.00 of a certain kind and quality was to 
be shipped f. o. b. Washington subject to inspection and was found, 
according to all testimony, including that of Ergood, not to be 
the kind of goods ordered, and the offer of Ergood to accept cab¬ 
bage at a reduced rate was a new contract and as far as the plain¬ 
tiff’s own evidence discloses, he has not accepted or ratified the new 
or second contract. 

24 Thereupon the following took place: 

The Court: Just a moment. I think that the motion 
which should go before that is the motion to compel the plaintiff to 
elect whether he sues on the original agreement or whether he sues 
on the modified agreement. 

Mr. Shinn (for plaintiff): We will stand by our original agree¬ 
ment ($31.00 per ton). 

The Court: And claim non-performance. 

Mr. Shinn: Yes, your Honor. 

Mr. Tepper: Second ground is this: The law is that even in the 
ca^e of a contract to do something, to accept perishable goods, if that 
contract is repudiated without cause, it is the duty of the plaintiff 
to take steps to minimize as far as possible the damages. In this 
case, if the plaintiff has a cause at all, he has one upon the theory 
that the cabbage was as represented to defendant, and according to 
the testimony of Ergood he was notified within four days after arrival 
that it was rejected: it then immediately became the duty of the 
plaintiff to dispose of the car at the highest possible price and hold 
defendant for the difference and not allow it to remain on the track 
for three weeks until it was nearly all decayed and resulted in almost 
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complete loss; and if there is any responsibility upon the defendant 
at all, it is only for such damage as was caused, if any, by allowing 
the cabbage to stand on the track for 4 or 5 days and for the depre¬ 
ciation in its quality during that time. 

The Court: I think the question is one for the jury as to the 
quality of the goods and I deny the motion for a directed verdict. 

Mr. Tepper: I note an exception; and exception was duly allowed 
and noted by the Court on its minutes. 

25 Thereupon the counsel for defendant submitted the follow T - 

ing instructions, not as a group but severally: 

“1. The jury is instructed that the burden of proving, by a pre¬ 
ponderance or weight of evidence, each and every assential and ma¬ 
terial element of the contract of purchase in this case alleged by the 
plaintiffs and a compliance with each and every essential and ma¬ 
terial condition of such contract is upon the plaintiffs, and unless, in 
the judgment of the jury, they carried that burden, their verdict 
should l>e for the defendant. 

2. The jury is further instructed that if they find from the evi¬ 
dence that defendant inspected the cabbage shipped by plaintiffs 
and found it was not of the kind or quality ordered by him, he had 
a right to reject it and if he did so within a reasonable time after 
notice to him, which rejection he communicated to plaintiffs or their 
agent, they should find in favor of the defendant. 

3. The jury is instructed that under the terms of this contract, 
the defendant had an option upon inspection of the goods and find¬ 
ing the same unsatisfactory, to accept or reject the cabbage when it, 
came here, and if they find that he exercised this option within a rea¬ 
sonable time after notice to him of its arrival and rejected it, wdiich 
rejection he communicated to the plaintiffs or their agent, then the 
original contract was at an end; and in order for the plaintiffs to re* 
cover at all. they must establish by the weight of evidence that de¬ 
fendant made a new agreement with the agent of the plaintiffs to ac¬ 
cept the cabbage. 

4. The jury is instructed that it w T as the duty of the plaintiffs or 
their agent regardless as to whether or not defendant had a right to 
reject, the cabbage to minimize the loss as far as was possible bv an 
immediate disposal of the cabbage for the highest price obtainable, 
as soon as they were definitely advised by defendant of his refusal to 
accept the cabbage, and unless they acted with diligence in doing so, 
they cannot recover. 

5. The iury are instructed that a« a matter of law, Ergood, in this 
case was plaintiffs’ agent and his acts, omissions or negligence if any, 
are the acts, omissions or negligence of the plaintiffs and not defend¬ 
ant. 

6. An agreement in law* involves the meeting of the minds of the 
contracting parties as to all material conditions of the contract and 
the assent of both parties thereto; mere negotiations vague as to terms 
not completed or consented or agreed to by both parties do not con- 
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stitute a contract and no legal liability attaches although one of the 
parties was misled by them and suffered loss.” 

The Court (after examining the prayers): It will take me too long 
a time. I will refuse them all and charge the jury in my own lan¬ 
guage. 

26 Mr. Tepper: We ask for an exception; and the exception 
was duly noted on the Court’s minutes. 

Thereupon the following colloquy took place: 

Mr. Tepper: I might suggest a point on the question of whose 
agent Ergood was. 

The Court: lie was not anvlKxly’s agent, he was a broker. 

Mr. Tepper: This is a very vital question in this case. A mer¬ 
chandise broker is an agent of the party he sells for, in this case the 
plaintiff. 

The Court.: T don’t think so. I will take a chance; if I am wrong 
all right, but I say there is no difference between a merchandise 
broker when you come to the matter of his distinction, and any other 
kind of broker; take a real estate broker, they are selling things, 
negotiating and contracting for different things; they stand in be¬ 
tween, he does not look for a purchaser, he looks for a sale. 

And the court after argument of the counsel to the jury pro¬ 
ceeded to instruct them as follows: 

The Court: There is some question been raised here about the 
word “broker” and whether a broker is an agent, I would not have 
said anything about it except the question has l>een raised and I as¬ 
sume it is material to know whether a broker—or what a broker was, 
of course in a certain sense, a broker is an agent, if I want to sell 
my house and place it in the hands of a real estate broker, and tell 
him I would take one thousand dollars for it, he then becomes my 
agent, then he has a right to offer it at one thousand dollars; so that 
is the question of being an agent, just to go back and forth between 
parties. But a broker is not a general agent in the sense that he has 
a right to make a bargain with either side. The only bargain he can 
make is the bargain he is directed and authorized to make, of course 
that is different. For instance, if he was an agent in this city of 
Washington for the plaintiff, to sell the cabbage, he could go out and 
sell the cabbage for what he pleased, in so far as the purchaser was 
concerned, and if the cabbage came down here and turned out to be 
bad, he could make the same price for the purchaser, and of course 
he gets his commission. 

27 Now then the next question: This cabbage was ordered 
“extra quality cabbage” if it was not “extra quality cabbage,” 

the defendant was not bound to take it, which I think they were 
about to do when the car arrived, and to go and inspect it and decide 
whether or not to reject it; then they were bound to give notice 
within a reasonable time after thev had done so. If the defendant 
had notice that cabbage had arrived, and if he went right out and in¬ 
spected it, and if the cabbage was not extra quality cabbage as the 
contract called for, and if he notified the plaintiff promptly that he 
would accept the cabbage then the defendant is not liable and your 
verdict should l>e for the defendant. On the other hand if the de- 
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fendant did accept the cabbage, then the title of the cabbage would 
pass to him and he would he under obligations to pay the full price 
for it, because he had a right to go and ins|>eet it and after going over 
and inspecting it, if he did so, as some of the testimony seems to in¬ 
dicate that he may have done, of course, that’s contradicted,—then 
he was bound to pay the price to the plaintiff. If he went there and 
inspected the cabbage and decided in his own mind that he would 
not take it, but he didn’t notify the plaintiff within a reasonable time, 
if he had done that, then the defendant was responsible for the loss 
on the cabbage. 

That is the situation, if he did not accept at all in any way, either 
bv removing or by satisfaction, nevertheless the cabbage was as good 
as ordered, the only measure of damage that the plaintiff would l>e 
entitled to would bo the difference 1 jet ween the price agreed upon and 
the value of the cabbage, that is to say if the defendant broke the 
agreement in not accepting the cabbage assuming it was good 
quality cabbage and in the hands of the plaintiff, and it was worth 
iust as much as the defendant agreed to pay for it and he sought to 
sell it to get his money, there is no difference in the price and under 
tho°o circumstances there can be no recovery except nominal damages 
here. The question is whether or not there was acceptance of the 
cabbage. 1 want to say here that the cabbage could have been ac¬ 
cepted even though it was not good quality. 

At the conclusion of which the following colloquy took place: 

Mr. Tepper: We as'k your honor to instruct the jury that notice 
to Ergood of the rejection of the cabbage was notice to the plaintiff. 

The Court: I refuse that and give you an exception. I 
28 charge that the duty was on Singer if he wanted to reject this 
car to communicate directly with the plaintiff; that Ergood 
had performed all his duties in the matter when he had notified 
Church that Singer wanted to buy this cabbage and there remained 
nothing to do but for Church simply to ship the cabbage and give 
notice of arrival and Singer to accept it. The Court duly noted the 
exception reserved alx>ve for the defendant. 

All of aforegoing exceptions were duly and separately made before 
the jury retired to consider of their verdict and each of said excep¬ 
tions were duly noted by the presiding Justice upon his minutes be¬ 
fore the jury so retired. 

Thereafter the jury returned into Court and rendered a verdict in 
favor of the plaintiff for $291.79 with interest from Jan. 14, 1914 
and costs. 

And the plaintiff now prays the Court to settle the foregoing Bill 
of Exceptions and sign the same in order it may lx 4 made matter of 
record, which is accordingly done, this 28 day of June, 1917, now for 
then. 

Signed as per stipulation annexed hereto. 

WALTER I. McCOY, 

Justice. 
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29 In the Supreme Court of the District of Columbia. 

Law. No. 57712. 

Church & Co., Plaintiff, 
vs. 

Morris Singer & Co., Defendant. 

Stipulation. 

Whereas it appears from the records in the above cause that on 
July 9th 1917, for June 28th, 1917, the Bill of Exceptions in said 
cause was settled and signed by Justice Walter I. McCoy and was 
tiled in the Clerk's office, and 

Whereas, said Bill of Exceptions has been mislaid or lost in said 
office, it is hereby stipulated by counsel for the parties hereto that 
the annexed Bill of Exceptions is a true and accurate copy of the one 
heretofore filed and lost, and shall he filed with the clerk of the Court 
of Appeals and included in the printed record on the appeal in said 
cause in lieu of the original and in all respects be treated and used as 
the said original. 

GEORGE C. SHINN, 

Attorney for Plaintiff. 
TEPPER & GUSACK, 
Attorneys for Defendant. 

30 [Endorsed:! Law. No. 57,712. R. L. Church & Co. vs. 

Morris Sineer & Co. Substituted Bill of Exceptions & Stipu¬ 
lations. Phone Main 3238. Office of Tepper & Gusack, Attorneys 
and Counsellors at Law, 504 E Street Northwest [First Floor], Wash¬ 
ington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3123. Morris Singer, etc., appellant, vs. Raymond L. Church et al. 
Court of Appeals, District of Columbia. Filed Sep. 21, 1917. 
Henry W. Hodges, clerk. 
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BRIEF FOR APPELLANT 


STATEMENT OF FACTS 

On January 10th, 1914, J. C. Ergood, a broker, called on 
defendant, M. Singer, a produce merchant located at 913 
Louisiana Ave. and offered to sell to him a car of cabbage. 
Defendant inquired as to the price and when he was told 
it was $30.00, a ton, he told Ergood he would pay 
$31.00, but he wanted an “extra fine” or “extra fancy" car 
of cabbage. Ergood replied, “1 will try and get you a car" 




and he took the order subject to right of inspection at 
Washington, entitling defendant to reject cabbage if not 
found as represented. (R. P. 13). 

Within two or three days defendant was noitfied that the 
car of cabbage had arrived. Thereupon, he, his clerk Hy¬ 
man Goodman and his driver, Robert Payne (who did not 
testify during the trial because of illness), went to the freight 
yard and examined the cabbage. They took out 15 or 20 
heads and found them black inside and slimy outside; the 
rest of the cabbage seemed the same way. The cabbage had 
decayed and had rotten leaves on the outside. On the follow¬ 
ing morning about Jan. 14th, 1914, Ergood called on the de¬ 
fendant and he was told by him that he had inspected the 
cabbage and found them slimy in part with black hearts and 
therefore rejected the car. He then asked Ergood to go in 
the office and get the papers, that is invoice, draft notice 
and notice of arrival. Ergood then asked defendant if he 
would take the cabbage at $1.00 a ton less. Defendant at 
first said, “I wouldn’t take it at any price, because it is no 
good.” Ergood then wanted to know if defendant would 
accept the cabbage on a rebate and he replied, “It all de¬ 
pends, anyhow let me know about it.” (R. P. 13.) 

• Ergood left and the cabbage was not unloaded. On Jan¬ 
uary 20th, 1914, plaintiff wrote defendant a letter claiming 
that defendant ought to have accepted the cabbage to which 
the defendant answered, on January 24th, 1914, that the 
cabbage was not what they ordered and they notified his 
agent Ergood immediately after rejection, and reiterated 
his refusal to accept it. 

On February 5th, 1914, Ergood, upon instructions of 
plaintiff, turned the car of cabbage over to Leventhal, who 
disposed of it for $146.00, gross and remitted to plaintiff 
$38.98, that being the net proceeds after deducting expenses. 
The contract price at $31.00, per ton, would yield $330.77, 
and plaintiff sued defendant for $291.79, his loss in the 
transaction. At the time the cabbage was turned over to 
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Leventhal to be sold it was in an advanced stage of de¬ 
terioration and this accounted for the big loss. 

ASSIGNMENT OF ERROR 

1. The Court erred in admitting in evidence, over the 
objection and exception of the defendant, a portion of the 
letter from J. C. Ergood to plaintiff, dated January 28, 1914. 

2. The Court erred in overruling defendant’s motion for 

a directed verdict in his favor at the conclusion of the testi- 

monv of all the witnesses. 

* 

3. The Court erred in rejecting all the prayers of the 
defendant, offered separately and not in a group. This as¬ 
signment being also separately made. 

4. The Court erred in ruling that Ergood was nobody’s 
agent in the transaction between plaintiff and defendant, and 
that a merchandise broker is not the agent for the party he 
sells for. 

5. The Court erred in refusing defendants’ specially re¬ 
quested instruction, at the conclusion of the Court's in¬ 
structions, that notice to J. C. Ergood in this case of the 
rejection of the cabbage was notice to the plaintiff himself. 

6. The Court erred in instructing the jury that it was in¬ 
cumbent on the defendant in this case to give direct notice 
to the plaintiff of the rejection of the cabbage. 

ARGUMENT 

THIRD, FOURTH, FIFTH AND SIXTH ASSIGN¬ 
MENTS OF ERROR 

We shall take up the assignment of errors not in the order 
stated but in the order of their importance. Hence we 
will first discuss the third, fourth, fifth and sixth assign¬ 
ment of errors which present the same question stated in 
different forms, namely: whose agent was Ergood in this 
transaction ? 
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The far-reaching effect of the ruling of the Court below 
on this question becomes obvious from the most superficial 
examination of the facts in this case. It is admitted on all 
sides that the terms of the purchase gave defendant the 
right to reject the cabbage if he found upon inspection at 
Washington that it was not of the grade ordered. This 
right he exercised and notified Ergood, the man who made 
the contract with him for the plaintiff, within twenty-four 
hours of the inspection and notice of arrival, and this, ac¬ 
cording to the uncontradicted evidence of the plaintiff, is 
the acknowledged custom prevailing in that trade for he 
says (R. P. 14) “they (buyers) have nothing to do with the 
consignor only the broker, and they give the papers over 
to the broker.” 

One would suppose therefore that the main issue in the 
case is: was the cabbage of the kind, quality and grade or¬ 
dered, and was it defendant’s duty to accept? This issue 
should have been submitted to the jury but was not. The 
court told the jury that even if the cabbage was as bad as 
claimed by defendant, it was incumbent upon him to give 
notice within a reasonable time direct to plaintiff and the 
notice to Ergood was no notice at all, and inasmuch as the 
only direct notice from defendant to plaintiff was his letter 
of January 24th, the Court’s instruction was nothing more 
nor less than a directed verdict in favor of the plaintiff, 
for even if the jury was convinced that the cabbage was 
bad as the defendant claimed (and the proof on that point 
is onesided), they were told that the defendant’s failure to 
give prompt and direct notice to the plaintiff, was fatal 
and that they must find in favor of the plaintiff. Of course, 
if Ergood was not plaintiff’s agent, as the court ruled, 
notice to him was unavailing. Therefore the vital question 
is: was Ergood plaintiff’s agent in this case, and was notice 
of rejection to him notice to plaintiff? 

The question of agency always depends upon the particu¬ 
lar facts in the case. W e venture to state that if the facts 
in the case at bar were briefly stated to to a hundred laymen 
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and asked, whose agent Ergood was, they would all answer, 
the plaintiff’s, and we submit that is a fair test. After all 
the understanding of the principals or contracting parties 
involved, on the question of agency should govern the legal 
interpretation. But curiously enough we find the lower 
court telling the plaintiff that Ergood was not his broker 
and the plaintiff claiming he was. Compare the Court’s in¬ 
structions (R. P. 17) to the following testimony given 
by plaintiff (R. P. 7) : 

y. By the way, Ergood, was your agent in this city 
(Washington) ? 

A. My broker. 

Q. Your broker ? 

A. My broker. 

But it may be urged that this was merely a layman’s 
view. Let us then examine the facts upon which that view 
was based. They are: 

(1) Ergood comes to the defendant and represents him¬ 
self as selling for plaintiff, Church & Company (R. P. 13) 
and takes the order. (2) That order is confirmed by plain¬ 
tiff. (3) On January 24th, the defendant writes a letter 
wherein he says: “When I bought that cabbage from your 
Mr. Ergood, etc.” and plaintiff does not repudiate the im¬ 
plied agency. (4) As soon as difficulties develop, the plain¬ 
tiff writes to J. C. Ergood and gets him to turn that car 
over to someone to be sold (R. P. 7) showing conclusively 
that he looked upon Ergood as his man at least insofar as 
this car of merchandise was concerned. (5) Plaintiff wires 
and writes to Ergood, who corresponds with plaintiff about 
negotiations with defendant concerning this car, flatly con¬ 
tradicting by actions the Court’s dictum that as soon as 
Ergood took and transmitted the order he was out of the 
deal. (6) All doubt on the question is finally resolved by 
the letter of plaintiff to defendant of February 5th, in which 
plaintiff used this language, “Our broker, Mr. Ergood, is 
handling this car. As soon as he reports sales on this car 
we will sue you for the difference, and he is going to help 
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us,” (R. P. 8). We ask in all earnestness, is there any room 
for doubting as to whose agent Ergood was in the light of 
these statements? 

We further find that Ergood, contrary to the Court’s 
interpretation, did not regard his duties ended after trans¬ 
mitting his order to the plaintiff for he calls of his own vo¬ 
lition on the defendant after the car came in to ask if he 
had inspected and examined it and afterwards lie claims 
to have gone with defendant and inspected the car (R. P. 
10), he also performs a lot of other duties in connection 
with this car which are inconsistent with the view held by 
the court as to his status. So in brief, the plaintiff, defend¬ 
ant and Ergood, all parties to the transaction, regard him, 
Ergood, as the plaintiff’s agent. Can this be upset by a legal 
interpretation? This brings us to a consideration of the 
law on the question, and we will therefore proceed with a 
brief synopsis of the law on this subject. 

The almost identical proposition was met and disposed of 
in Henkel vs. Welsh, 41 Mich. 664. It is of interest to note 
the similarity in the facts of these two cases. Defendant 
in the Henkel case received a shipment of herring and pur¬ 
suant to custom had them stowed away in a cellar. A week 
later he opened some packages and discovered the fish were 
soft and unfit for use. He immediately notified the local bro¬ 
ker who negotiated the sale. The lower court evidently re¬ 
fused an instruction as the Court did in the case at bar, 
that notice to the broker was notice to plaintiff but the Ap¬ 
pellate Court said: 

“We think the Circuit Judge erred also, in declining to 
charge that notice of the defects to the agent or broker 
through whom the sale had been made was notice to the 
plaintiff himself. The agency, presumptively at least, con¬ 
tinued until the transaction was closed.” 

In Githens & Company vs. Murray, 92 Ga. 748 the Court 
held that: 
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“Under the rule that notice to an agent is notice to his prin¬ 
cipal merchants employing a broker to take orders for them 
for the sale of goods, which orders they fill or decline to 
fill, according to their own discretion, are chargeable with 
actual notice received by such broker that a member of a 
partnership with whom they have previously dealt only 
through that broker, has withdrawn from the firm and that 
a new partner has been admitted. It is within the scope 
of a broker’s agency to ascertain the persons, whether 
members of a partnership or not, by whom goods are or¬ 
dered of, or through, him.” 

The same principle is upheld in 

Slayback & Co. vs. Rocchi, 32 La. Ann. 210. 

Boorman vs. Jenkins, 12 Wend (N. Y.) 566. 

The authorities are well nigh overwhelming that: 

Notice to an agent is notice to the purchaser even the 
agent failed to communicate the information to his prin¬ 
cipal or the importance of the notice was not understood 
by the agent. 

Sec. Inv. Co. vs. Garrett, 3 App. D. C. 69. 

Johnson vs. Tribbv, 27 App. D. C. 281. 

Nor does it matter whether the agent is paid a salary or 
commission, the law on the subject remains the same. 

Wendell vs. Holland. Am. Line, 40 App. D. C. 1. 

Babson vs. Cox, 32 App. D. C. 542. 

A principal is ordinarily chargeable with knowledge ac¬ 
quired by his broker in the course of the employment. 

” Vercruysse vs. Williams, 112 Fed. 206. 

Iron & Coal Co., et al. vs. Bailey et al. 94 Fed. 258. 

Condon vs. Barnum, 106 N. W. 514. 

Havnes vs. Gay, 37 Wash. 230. 

0 0 * 
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The length to which this doctrine is carried, is illustrated 
by the case of Cox vs. Pearce, 112 N. Y. 637. 

Plaintiffs, coal dealers, made all their sales to a partner¬ 
ship through “M,” a broker, who was in the habit of calling 
on the firm to solicit its orders and collecting on them, re¬ 
ceipting the bills in the name of plaintiffs per “M” (him¬ 
self) plaintiffs contended that he had no authority to re¬ 
ceive payments, but they accepted proceeds without objec¬ 
tion. “M” received commission for his services from plain¬ 
tiff’s. Held, that notice to “M” six years earlier of the re¬ 
tirement of one of the partners of the firm was binding on 
plaintiffs in making sales through “M.” This principle is 
also supported by 

Githens vs. Murray, 92 Ga. 748. 

Even if a broker is the agent of both parties in signing 
bought and sold notes, he is in all other respects the agent 
of the party who first employed him. 

Schlessinger vs. Texas St. Louis R. Co. 13 Mo. App. 
471. 

The text writers sustain the views enunciated by the 
above decisions 

Story on Agency, 9th Ed. Sec. 431. 

Wharton on Agency, Sec. 715. 


SECOND ASSIGNMENT OF ERROR 

Should the Court have directed a verdict for defendant? 

If we are right in our position as to the agency of Ergood, 
we urge that the learned trial judge erred in not granting 
our motions for a directed verdict for defendant on the 
following ground: 
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There is no question but that if the cabbage was not 
“fancy” or “extra tine quality” at the time it got to Wash¬ 
ington, the defendant was not bound to accept it and was 
within his rights in rejecting it. The evidence on this 
point is decidedly onesided, namely, that the cabbage was 
not “fancy” or “extra fine quality” as ordered. We will 
for the moment brush aside the testimony of Goodman (R. 
P. 11), Schecter (R. P. 12), Sugar, who was not in the em¬ 
ploy of defendant but in that of a witness for plaintiff, 
(R. P. 12), and the defendant himself (R. P. 13), who 
testified that they had examined the cabbage and found it 
slimy and black in the heart. We will rely solely on plain¬ 
tiff’s own witness. It is entirely irrelevant as to what the 
condition of the cabbage may have been at the time it was 
shipped somewhere in New York State. The question is 
what was its condition when it got to Washington. Ergood 
is the only witness the plaintiff produced who claims to 
have made an examination of the cabbage the day follow¬ 
ing its arrival and hence has personal knowledge of its con¬ 
dition. Does he claim the cabbage came up to specifica¬ 
tions? Certainly not. On page nine of the record Ergood 
said when he heard that the car came in, he saw defendant 
Singer on La. Ave., on the morning when the car ar¬ 
rived; he and Singer went down to look at the cabbage, 
both agreed that it was r,ot as good a car as it ought to have 
been, and on the same page he testified “Singer, said ‘Er¬ 
good, this is not a fancy car of cabbage, 1 ordered a fancy 
car of cabbage,’ ” I said it was a choice car. Fancy car of 
cabbage would be firm and green, green heads and uniform 
in size; choice car of cabbage is w hen the season advances 
the color changes to green and light, and there might be a 
few defects on the leaves on the outside, probably five per 
cent would be affected—few heads were on top of the car 
and got more exposed, that would lead it to be taken for any¬ 
thing but a fancy car of cabbage.” Another witness for 
plaintiff, Gilbert Leventhal, testified (R. P. 10-11) that 
when the cabbage was turned over to him it was in very bad 
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condition, as it must have been to realize only $39.00, when 
it cost $330.00, and it had to be trimmed considerably pre¬ 
sumably the rot must have been deep. It is claimed by the 
same witness and conceded by the facts that the cabbage 
was about twenty days on the tracks. Yet the same witness 
also testifies in the same breath almost, that good cabbage 
will keep from three to four weeks without spoiling. The 
same opinion is given by nearly everybody else who knows 
anything about cabbage. Here you have an incontroverta- 
ble physical fact that the cabbage must have been slimy and 
at least partly rotten when it got to Washington, otherwise 
it could not have been in the deplorable condition that it 
was found to be when it got into the hands of Leventhal. 
That being the case, the defendant was, as a matter of law', 
on the uncontradicted facts, justified in refusing to accept 
the cabbage and it was the duty of the Court to so instruct 
the jury. If counsel for Appellee should argue that there 
was proof to go to the jury that Ergood made a new deal 
with Singer to accept the cabbage at a dollar per ton less, 
(R. P. 10) then we point this Court’s attention to the fact 
that plaintiff elected to go to the jury on the original con¬ 
tract at $31.00, per ton, and not on the alleged modified con¬ 
tract at $30.00, per ton, (R. P. 15). Moreover, plaintiff 
testified he was not notified by Ergood that defendant 
wanted a dollar off per ton (R. P. 8), and so far as he is 
concerned never acted on the new contract, and it is cer¬ 
tainly obvious that Ergood could not change the contract 
especially as to so essential a condition as price. If we are 
correct in this contention then we submit that the judgment 
in the lower court should be vacated and a judgment en¬ 
tered for the defendant. 


FIRST ASSIGNMENT OF ERROR 


There was absolutely no theory upon which a portion of a 
letter from Ergood to plaintiff (R. P. 9) could have been 
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admitted in evidence and its reading to the jury was prejudi¬ 
cial to the defendant. The ground upon which the lower 
court claimed to have admitted it, lacks support in fact. 
T he letter was purely an ex parte statement, prejudicial to 
the defendant and was bound to injure him before the jury. 
This is so clear from the record that we do not deem further 
argument or the citation of any authorities on the ques¬ 
tion, as necessary. 

Under the authority of Ferrero vs. Western Union, 9 App. 
D. C. 445. It was the duty of the plaintiff to minimize the 
damages by disposing of the cabbage as soon as he knew 
of defendant’s refusal to accept. On January 20th, the plain¬ 
tiff knew of that fact for he wrote to defendant on the sub¬ 
ject (R. P. 8) and yet he took no steps to dispose of the cab¬ 
bage until February 5th, or more than two weeks later, al¬ 
lowing it to deteriorate in the meantime. This was one of 
the grounds of a motion by defendant at the conclusion 
of plaintiff’s case, for a directed verdict for defendant, as 
there was no proof of the condition of the cabbage on Jan¬ 
uary 20lh. and consequently no facts on which the jury could 
base a verdict. (R. P. 15). To the Court’s refusal to grant 
the motion, an exception was reserved. 

We respectfully submit that for reasons clearly indicated 
herein, the judgment should be reversed and the lower court 
be directed to enter a judgment herein in favor of the de¬ 
fendant. 


Respectfully submitted, 

Joseph L. Tepper, 

Samuel V. Gusack, 

Attorneys for Appellants. 
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Court of the City of Washington, D. C., resulting 
in a judgment for defendant. An appeal was 
taken to the Supreme Court of the District of Co¬ 
lumbia, and the second trial took place on January 
12, 1917, and the days following, resulting in a 
verdict for plaintiffs on January 17, 1917. 

From that judgment defendant appealed to this 
Court. 

The facts so far as material are as follows: J. 
C. Ergood, a broker of the City of Washington, 
asked defendant on January 9th, 1914, if he 
wanted to buy a car of cabbage, and receiving an 
answer in the affirmative, wired plaintiffs, who re¬ 
side at Skaneateles, X. V., “ship Singer car 
extra good quality cabbage, thirty-one dollars. J. 
C. & J. L. Ergood.” Upon receipt of this wire, 
plaintiffs confirmed sale by letter. Car of cab¬ 
bage was shipped January 10th, 1914, arriving in 
Washington, 1). C., on January 13th, 1914. (R. p. 
7). Paintiffs received a letter from Mr. Ergood, 
that defendant had accepted the car. (R. p. 10). 
The next plaintiffs heard about the cabbage was 
a lttter of defendant, Singer, written on January 
24th, 1914, as follows (R. p. 7): “January 24, 
1914. Messrs. R. L. Church & Company, Skan¬ 
eateles, X. Y., Gentlemen:—Your car of cabbage 
shipped us on Jan. 10, car No. M. D. T. X. 11414, 
is still on track having been rejected by us on ac¬ 
count of not having come up to our expectations. 
When bought that cabbage from your Mr. 
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Ergood, he only asked $30.00 per ton and we have 
made him the offer of $31.00 ourselves for first 
class goods, but being that the same has not 
proved to be what we bought we refused to accept 
it, and have notified Mr. Ergood to this effect im¬ 
mediately after examining same. We cannot use 
that cabbage. Yours truly, Morris Singer & Co.” 

Thus it will be seen that by defendant’s letter, 
the car of cabbage stood on track at destination 
from January 13th, 1914, until January 24th, 1914, 
when they wrote the letter, which reached plain¬ 
tiffs January 25, 1914. Hence we have the un¬ 
contradicted proof that the car came in on Janu¬ 
ary 13, 1914, was examined by the defendants on 
the 14th, 1914. They wrote the plaintiffs on the 
24th, which did not reach plaintiffs until the 25th. 
(R. p. 7). This certainly was not * 1 immediate no¬ 
tice of rejection” as required by law. The jury 
was justified in finding that defendant did not 
notify plaintiffs immediately and plaintiffs were 
justified in believing that defendant had accepted 
the car. 

The witness, Mr. Ergood, testified (R. p. 10) 
that the car was a choice car of cabbage. The tes¬ 
timony of the witnesses Will Evans and Harry 
Prouten (R. p. 11), the witnesses being the par¬ 
ties who loaded the cabbage for the plaintiff, was 
that the cabbage was at the time it was loaded in 
first class condition. It took but three days to 
reach Washington. It was examined by defend- 
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ant on the fourth day (January 14, 1914), and it 
was sold in the market in February for $146.00 
(R. p. 10), and after deducting the drayage and 
other expenses, left the plaintiff $38.98. A car of 
cabbage, which left Skaneateles, the point of ship¬ 
ment, Jan. 10, 1914, arriving in Washington Janu¬ 
ary 13, 1914, and left on the track until the 14th 
day of February, 1914, and then sold for $146.00, 
the jury were justified in finding that the witness 
Ergood told the truth as to the condition of the 
cabbage, when he and the defendant examined the 
same on January 14, 1914, and is sufficient evi¬ 
dence to support the verdict. 


ASSIGNMENT OF ERRORS. 

Error No. 1. The letter from Ergood to plain¬ 
tiff, having been brought out by defendant upon 
cross-examination, it was proper for the plaintiff 
upon redirect examination, to show so much there- 
of as necessary to show the circumstances and 
agreement by defendant to accept the cabbage. 

Grattan vs. M. E. Life Ins. Co., 92 N. 

Y. 274, 284. 

And if the examination went further, it was the 
duty of defendant to move to strike out such part, 
but no such motion having been made by defend¬ 
ant, it was properly in the case and before the 
jury. 

Clift vs. Motes et al, 112 N. Y. 426-440. 

Peck vs. Lake, 3 Lansing 136. 
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Error Xo. 2. There being a question of fact, 
it was properly given to the jury and defendant’s 
motion denied. 

Hardt vs. Western Electric Co., 82 X. 

Y. Supp. 841. 

Whether the cabbage shipped was the quality 
ordered, was a question of fact for the jury, and 
having been properly submitted, and the finding 
in favor of the plaintiffs on that question, the 
Court will not disturb the verdict. 

Error Xo. 3. It being in the discretion of the 
Court to submit the prayers of counsel, or charge 
the jury in his own way, the refusal was not error. 

IT. S. Dictrict Court Rules. 

Counsel attempted to get the Court to adopt 
his prepared instruction ( R. pp. 16-17). but the 
Court declined, so that those submitted by counsel 
are improperly in the record. The Court stated 
(R. p. 17), 4 ‘It will take me too long a time, I will 
refuse them all and charge the jury in my own 
language.” 

Error Xo. 4. The Court correctly disposed of 
the question as to whether or not Mr. Ergood was 
a broker or general agent (R. p. 17), and counsel 
does not correctlv state the facts. 

•r 

Counsel states in his brief (p. 4), “We venture 
to state that if the facts in the case at bar were 
brieflv stated to a hundred lavmen and asked, ' 

r • 
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whose agent Ergood was, they would all answer 
the plaintiffs, and we submit that it was a fair 
test.” But we do not try eases that way. Upon 
the trial of this case the question came before an 
exceptionally able Judge and the question was 
properly submitted. The language used by coun¬ 
sel in reference to the Court and plaintiff at the 
top of page 5 in his brief is not a correct state¬ 
ment of the facts. It was the Court’s instructions 
that as a broker Mr. Ergood merely acted for the 
sale and upon the sale his duties terminated. 
Counsel tried to read into the record that as a 
broker he acted at all times for the plaintiff, in the 
capacity of a broker. That is not the fact. Mr. 
Ergood was a broker in making the sale but in 
taking charge of the car, after it was refused by 
defendants, his duties were not that of a broker, 
and the jury was not misled. By selecting Mr. 
Ergood to turn the car over to another for sale, 
that act did not revive his duties as a broker; that 
was to perform a different act, after he had dis¬ 
charged his duties as a broker, and we submit 
counsel is unfair in attempting to spell out an 
error and charge the Trial Court with it. 

Error No. 5. The Court properly refused de¬ 
fendant’s request to charge that notice to J. C. 
Ergood was notice to the plaintiffs. Counsel tries 
to include all things done by Mr. Ergood in ref¬ 
erence to the car to make out he was an agent of 
Church & Co. The Court will not be misled. De¬ 
fendants did not give notice to plaintiffs, until the 
letter of the 24th of January, and the notice to 
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Mr. Ergood, it* defendant intended it for plain¬ 
tiffs, he made Mr. Ergood his agent, and it was 
incumbent upon him to see that tlie notice was v 
received by plaintiffs. Mr. Ergood was not plain¬ 
tiff’s agent to receive a notice of rejection as re¬ 
quired by law. A fair and honest man would have 
wired plaintiffs “immediately” as laid down by 
the court, of his rejection and not wait ten days, 
as defendant did in this case, and not allow stor¬ 
age cabbage to turn black in the meantime. 

Error No. 6. The Court properly instructed 
the jury that it was incumbent upon the defendant 
in this case to give direct notice to the plaintiff of 
the rejection of the cabbage. 

Mason vs. Smith, 130 N. Y. 477. 

Warden vs. Talbot, 59 N. Y. Supp. 398. 

It was the duty of defendant to inspect the cab¬ 
bage as soon as the shipment arrived, and if not 
of the quality ordered, reject the same, and notify 
plaintiffs without delay. 

Smith vs. Coe, 67 N. Y. Supp., 350; af¬ 
firmed by Court of Appeals, 170 N. 
Y. 162. 

Hardt vs. Western Electric Co., 82 N. 
Y. Supp. 840. 

James vs. Libby, McNeil <f Libby, 92 
N. Y. Supp. 1047. 

Tichnor Bros. vs. Barley, 132 N, Y, 
Supp. 243. 
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POINT I. 


It nowhere appears in this record, that defend¬ 
ant made any attempt to notify Church & Com¬ 
pany, untii January 24, ten days after he exam¬ 
ined the cabbage, and then by letter. This is not 
“immediately ’ y as required by the law. He was 
exercising control over this car which ho had no 

right to do, unless he was the owner or had ac- 

# 

cepted the same. 

AY here goods are sent to the buyer in perform¬ 
ance of the vendor’s contract, the buyer is not 
precluded from objecting to them by merely re¬ 
ceiving them, for a receipt is one thing, and accep¬ 
tance another; but receipt will become acceptance 
if the right of objection is not exercised within a 
reasonable time, or if anything be done by the 
buyer which he would have no right to do unless 
he were the owner of the goods. By not notify¬ 
ing the shipper of his rejection he exercised con¬ 
trol over this car for 12 days and under the law 
it became acceptance. 

Hardt vs. Western E. Co., id 840. 

A vendor of personal property has three reme¬ 
dies against the vendee in default. The vendor 
may store the property for the buyer and sue for 
the purchase price; 2 may sell the property for the 
vendee as agent and recover any deficiency result¬ 
ing: or may keep the property as his own and re¬ 
cover the difference between the contract price 
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and the market price at the time and place of de¬ 
livery. This has been the rule for a long time and 
followed in Van Krocklen vs. Smeallie, 140 N. Y., 
75. and a long line of cases. 

Dvstan v . M. E. Andrews , 44 N. Y., 22. 

Hayden v. Oments, 53 N. Y., 428. 

In the case at bar the seller sold the property, 
and sued for the deficiency. It was conceded that 
the property was sold for what it was worth, and 
that the deficiency was the amount the jury 
awarded plaintiff. 


POINT II. 

Defendant claims that he notified Ergood which 
is denied by Mr. Ergood, but admitting that to be 
true for the sake of argument, that was not notice 
to Church & Co. If defendant did this, he made 
Mr. Ergood his agent and he must show that Er¬ 
good notified plaintiffs “immediately” but Mr. 
Ergood testified that he did not notify Church, un¬ 
til the 27th of January, and then it was in re¬ 
sponse to an inquiry from Church & Co. as to why 
their draft had not been paid. 





— 
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POINT III. 

It is undoubtedly the rule that in eases of exe¬ 
cutory contracts for the sale and delivery of per¬ 
sonal property, if the article furnished fails to 
conform to the agreement, the vendee’s right to 
recover damages does not survive an acceptance 
of the property, after opportunity to ascertain 
the defect, unless notice has been given to the ven¬ 
dor or the vendee offers to return the property. 

Fairhank Canning Co., vs. Metzger, et 
al, 111 N. Y.,268. 

Reed vs. Randall, 29 N. Y., 358. 

Beck vs. Sheldon , 48 N. Y., 365. 

Coplay Co. vs. Pope, 108 N. Y., 232. 

A contract to deliver goods generally of a cer¬ 
tain description. There the contract is executory, 
and the vendee make take his ground on a defec¬ 
tive article being tendered. He has doubtless, a 
right to insist that it shall be merchantable; and 
if it proves not to be so, after he shall have taken 
reasonable time to inspect it, he may return it. 

17 Wendell, 276, 11art vs. Wright. 

9 Wendell, 28, Gallegher vs. Waring . 

In Mason vs. Smith, 30 X. Y,, 480, the court say: 
“The contract for the sale and delivery of the 
gloves was executory. It became the duty of the 
defendants on the arrival of the goods, or within a 
reasonable time thereafter, to examine them and 
determine whether or not they were of the kind 
and quality ordered, and if they were found not to 
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comply as to quality and kind, to promptly rescind 
the contract and either return or offer to return 
the goods to the plaintiff.” 

In the case of Hopkins vs. Appleby, 1 Starkie 
477, Lord Ellenborough in delivering the opinion 
of the court says: “When an objection is made to 
an article of sale, common justice and honesty re¬ 
quire that it should be returned at the earliest 
period, and before the commodity has been so 
changed as to render it impossible to ascertain, by 
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proper tests, whether it is of the quality contract¬ 
ed for. • * * * It was incumbent on the defend¬ 

ants to give the seller an opportunity of establish¬ 
ing his case by the opinion of intelligent men on 
the subject, and not throw a veil of obscurity over 
it, and debar the party from the fair means of as¬ 
certaining the quality. * * * The party who 

extinguishes the light and precludes the other 
party from ascertaining the truth, ought to bear 
the loss. ’ , 

Heed vs. Randall, 29 N. Y., 367. 

In executory contracts for the sale of personal 
property, if the vendee deems the article received 
not the one contracted for, to preserve his rights 
he must return it to the vendor, or notify him of 
his objections, and offer to return it. The reten¬ 
tion of the property without doing this, after op¬ 
portunity to ascertain the defect, is an admission 
that the contract has been performed. 

Beck vs. Sheldon, et al., 48 N. Y., 366. 

Mason vs. Smith, et al., 130 N. Y., 480. 
67 Supp., 355. 






A Broker. 


The true definition of a broker is that he is an 
agent employed to make bargains and contracts 
between other persons in matters of trade, com¬ 
merce or navigation for a compensation called 
brokerage. 

Wharton on Agency, Section 28. 

A broker has no authority to accept or waive 
performance. 

For similar reasons, a broker who was authorized 
to make or negotiate a contract, has ordinarily no 
implied authority from that fact to demand, ac¬ 
cept or waive performance of it. 

Mechem on Agency , Section 2407. 

Notice of rejection to Mr. Ergood was not no¬ 
tice to plaintiffs. 

Tender of performance to broker not a good 
tender without further proof of authority. 

Groneweg vs. Estes, 144 Mo. App., 418., 

A broker has no authority to rescind or arbi¬ 
trate. 

A broker’s authority to make a contract ordin- 
arily ends when the contract is made, and cer- 
t a inly carries with it no implied authority to re¬ 
scind that contract when made, without his princi- 
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paPs consent, or to bind his principal by an agree¬ 
ment to submit to arbitration any disputes arising 
from it. 

Mcchem on Agency, Sec. 2406. 

St il well vs. Mutual Life Ins. Co., 72 N. 

Y., 385. 

A merchandise broker is a broker who nego¬ 
tiates the sale of merchandise without having pos¬ 
session or control of it, as factors have. 

Bouvier*s Laic Dictionary. 

We have examined with much care, the cases 
cited by the attorneys for appellants and find 
none in point, here. They involve chiefly ques*. 
tions of agency, not one on merchandise brokers 
or cases similar to this. 

It is not every shipper who follows cases liko 
the one at bar. The practice of rejecting perish¬ 
able merchandize, is a vicious one. A dishonest 
purchaser of perishable merchandise has a ship¬ 
per at his mercy. Plaintiffs were at the mercy 
of defendant in this case. He cared nothing for 
the rights of these shippers, and permitted thi$ 
car to remain on the tracks in the Railroad yards 
in the City of Washington, D. C., from January 13 
until January 24th, and then wrote shipper a let¬ 
ter which reached them two days after. The 
court will take nolice that cabbage will deteriorate 
in a closed car in that time, and defendant knew 
it but he did not care if it did spoil. We are glad 
to know that the government is taking notice of 
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this practice and revoking the license of those 
who practice it. 


POINT V. 

We respectfully submit that the judgment 
should be affirmed with costs. 

MARTIN F. DILLON, 

Skaneateles, New York. 
GEORGE C. SHINN, 

Washington, D. C., 
Attorneys for Respondent. 





